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MANDATORY SENTENCING 
Statement 

HON ALISON XAMON (East Metropolitan) [9.39 pm]: I rise tonight because I wish to talk about a young 
man from New South Wales who several months ago got on a plane to Western Australia to undertake training 
because he was hoping to get a job working in the mining industry. But the young man in question was also 
diagnosed a number of years ago with disorganised schizophrenia, which he has been living with, with various 
degrees of success, ever since. Tragically, as of today this young man has been charged with two counts of 
assault on a public officer. I remind members that these particular charges each carry a minimum mandatory 
sentence of six months’ imprisonment.  
This is an issue that has been well canvassed in this place—firstly when we debated the introduction of these 
laws, which the Greens opposed, and then when we debated my private member’s bill, which sought to amend 
that legislation to ensure that mandatory sentencing would not apply if it could be demonstrated that at the time 
of committing an assault, an alleged offender was in the grip of a serious psychotic episode. 
In relation to the young man that I am referring to tonight, the opening paragraph of the summary of offence as 
recorded on the WA police statement of material facts reads, according to my notes — 

The accused in this matter arrived in Western Australia on 25 July 2012. He is reported to have 
significant mental health history in New South Wales. The accused has come to the attention of mental 
health services in Western Australia and on this day was admitted as an involuntary patient at … 
hospital. 

I will not mention which hospital it is.  

The statement goes on. What is very clear is that at the time of allegedly committing the assaults, this young man 
was an involuntary mental health patient. There is no question that he had a serious mental illness. It was clear 
that at the time he was in the grip of a serious psychotic episode. But, importantly, also, this young man has no 
previous history of violence, only of illness and distress. 

On the day of the alleged offence, police were alerted that he had absconded from hospital. When they came 
across him, he was violently agitated. He said that he did not believe that they were police, and he violently 
resisted when they attempted to restrain him. Police then unsuccessfully tried to taser this very unwell young 
man, and both officers were allegedly assaulted. Other police subsequently responded, and the young man was 
conveyed back to the hospital and pretty much soon after was transported to Graylands Hospital, which was the 
appropriate place for him to be. 

I do not in any way want to diminish the seriousness of the alleged assaults that were committed against the 
police, and obviously my sympathies go out to those two officers who were injured while doing their job, as I 
feel for anyone who is injured in the performance of their duties. I am not saying that it is ever okay if a police 
officer, or any person for that matter, is assaulted. The issue that I am raising tonight is whether mandatory 
sentencing charges should be pursued when it is clear that someone is not fully culpable for their actions.  

Much was made in this place about the existence of prosecutorial guidelines that would ensure that mandatory 
provisions would not be pursued against people like this young man. Even though I argued at the time about the 
complete inappropriateness of leaving discretion to pursue charges with the police rather than rightfully with our 
judiciary, I simply did not have the numbers in this place to have that situation reversed, and that is why we have 
the situation that we have now. Yet despite this young man’s Legal Aid lawyer requesting that the charges be 
reconsidered explicitly in light of the debate in this place, as of today those charges still have not been amended. 
In fact, the application to revise the charges has been explicitly rejected, and now the lawyer has requested, 
again, that this incredibly flawed decision, which is in clear breach of these prosecutorial guidelines, be reviewed 
for a second time. But as of today there still has not been a response. 

This young man is now in Hakea, where he has been for many months after becoming stabilised in Graylands. 
Yet he is due back in court next Monday. I have seen the police statements, I have seen much of this young 
man’s medical history, and I have spoken to this young man’s family and lawyer, and it seems absolutely clear 
that there is a complete unjustness in this situation in applying charges that attract a mandatory sentence. 

The government promised us, and it promised consumers of mental health services, and the parents, carers and 
loved ones of those who live with serious mental illness, that mandatory sentencing would not impact unjustly 
on the seriously mentally unwell. The government made it clear and assured this Parliament that people who 
should not be imprisoned under mandatory sentencing laws would not be so imprisoned. 
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When my private member’s bill came up and I raised my concerns about the potentially negative impacts that 
mandatory sentencing could have on some of the most vulnerable members of our community, in particular those 
persons who have a mental illness and are not cognisant of the implications of their behaviour, we were assured 
that it would never apply to them. Since that time, a range of stakeholders in the mental health and justice sectors 
have continued to voice concerns. All it has taken in this case is for some individuals to choose to ignore the 
prosecutorial guidelines, and now we have a very unwell and vulnerable young man sitting in Hakea on a 
hospital order. 

The case is now sitting before some guy in Perth, and the young man in question is due to come to court again 
next Monday, as I said, and we have no idea whether any sense will finally be made here and these charges will 
be amended. This young man’s mother, whom I have spoken to, is desperately concerned as to what is going to 
happen to her son and she is gravely concerned that his condition may deteriorate while he is in prison. She does 
not know what is happening. I believe his Legal Aid lawyer does not know what is happening. Clearly, this is 
manifestly unjust. 

I am very concerned that the discretion has effectively been given to someone who is not responsible for 
ensuring transparency, and with no clear safeguards. I have to say also that not only should we not have these 
mandatory sentencing laws now, the Greens would never entertain extending these mandatory sentencing 
provisions further. 
I am also really concerned because I do not believe this is an isolated incident. It just happens to be one that is 
very much in my face and that I know about right now. Again, I point to the Council of Official Visitors, which 
despite being told by the Attorney General that prosecutorial guidelines had been prepared, which would apply 
in order to avoid undesirable outcomes with regard to mandatory sentencing provisions, the council is still 
hearing of cases in which people with a mental illness are being charged under mandatory sentencing provisions. 
As I have said, we do not currently have any adequate responses to protect people with a serious mental 
impairment from mandatory sentencing provisions. Western Australians have a right to expect that our system 
will protect its most vulnerable members. Mandatory sentencing has removed this capacity from our courts. 

Right now, a very ill young man is sitting in Hakea. This is a man who needs help, not prison. This is a man 
who, even by the description in the police’s own reports, was not culpable at the time of the alleged offence. His 
mum, who is at home in New South Wales, is at her wits’ end. 

I want this government to know that currently the much lauded prosecutorial guidelines, which were meant to 
prevent this exact situation from occurring, are not holding up. This young man will be in court facing these 
wretched charges in five days unless a decision is made soon to reverse that decision and have the prosecutorial 
guidelines held up once and for all. With all my heart, I hope that this situation is sorted out before then. But I 
want this place to know, and I want all members to know, that this legislation is bad legislation. It was bad three 
years ago, it is still bad now, and it needs to be changed. 
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